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Ms. SA´NCHEZ. Thank you so much for your testimony, Ms. Bruce. 
At this time I would invite Professor Katyal to provide us with his 
testimony. 
TESTIMONY OF NEAL KATYAL, ESQUIRE, PROFESSOR, 
GEORGETOWN UNIVERSITY LAW CENTER, WASHINGTON, DC 
Mr. KATYAL. Thank you, Chairwoman Sa´nchez, Representative 
Cannon, and Members of the Subcommittee, for inviting me here 
today and for this hearing, which has been a long time in coming. 
The special counsel regulations derive from two principles funda-
mental since our Nation’s founding: accountability, and the need to 
take care that the laws be faithfully executed. 
My job at the Justice Department, from 1998 to 1999, involved 
running a department-wide group to examine the Independent 
Counsel Act. Attorney General Reno then tasked me with drafting 
the Justice Department regulations that would replace this act. 
After a wide-ranging consultation, both within the Department and 
with this Committee and others in Congress, the special counsel 
regulations became effective in June 1999, when the Independent 
Counsel Act lapsed. 
You have asked me here today to discuss the development of 
these regulations, and I have therefore prepared an extensive 
statement that walks the Committee through each aspect of the 
regulations, as well as discussing the recent appointments of Sen-
ator Danforth and Patrick Fitzgerald. 
In the remaining minutes, I will discuss the recent investigation 
regarding the CIA’s alleged destruction of the videotapes. I believe 
that the Attorney General’s recent testimony stating that the Jus-
tice Department will not investigate the underlying conduct on the 
destroyed tapes, including confirmed instances of waterboarding, 
highlights a strong possible need for a special counsel. 
The Attorney General told this Committee that waterboarding 
‘‘cannot possibly be the subject of a criminal Justice Department in-
vestigation because that would mean the same department that au-
thorized the program would now consider prosecuting somebody 
who followed that advice.’’ This statement reflects the complicated 
institutional dynamics of this investigation—one in which the de-
partment must investigate not just the CIA, but also itself. 
This underscores why a special counsel may be appropriate. At-
torney General Mukasey took the position that he did not want to 
investigate waterboarding because the interrogators relied, in good 
faith, on legal opinions drafted by the Office of Legal Counsel in 
2002. This position may very well be justified, depending on what 
the OLC opinions say, but it is literally impossible to assess this 
claim without seeing the opinions themselves. 
I deeply believe the executive branch should have a zone of se-
crecy to operate, and that legal opinions that disclose the existence 
of secret war-fighting techniques should not be publicly disclosed 
except in extreme circumstances; but that claim cannot apply to 
waterboarding. After all, the OLC opinions on which the Attorney 
General claims officials relied have been withdrawn. 
The use of this technique has also been recently confirmed by our 
Nation’s top officials in recent sworn testimony. And most impor-
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tantly, the Attorney General and the director of the CIA have both 
told this Committee that America is not now using waterboarding. 
Given these facts and the important legislative interest in the 
issue, the Attorney General should, at a minimum, disclose the 
waterboarding opinions to this Committee. The Administration has 
elevated these OLC legal opinions into a status akin to law, using 
them as definitive interpretations of this Congress’ work product. 
Just as our founders would not have tolerated secret laws made by 
Congress, they would not have tolerated a system of secret law 
made by the executive branch, particularly on an issue that is of 
utmost importance to our Nation’s character. 
The Attorney General’s position, evidently, is that the law made 
by his department is so secret that even this body, the Congress 
of the United States, a body that article 1 of our Constitution vests 
with responsibility for making law, cannot be told about it. If the 
Attorney General does not disclose these opinions, he will essen-
tially be asking Congress to let him shut down a potential criminal 
investigation on the basis of a putative good faith defense based on 
secret opinions that Congress has never seen. 
If the Attorney General refuses to disclose these opinions to ap-
propriate individuals in Congress, then Congress may very well be 
justified in questioning his conclusions about the good faith de-
fense, and may instead insist on the appointment of a special coun-
sel. 
Regardless of what happens with the OLC opinions, at a min-
imum the reporting requirements to Congress that are embodied in 
the special counsel regulations should be applied to the tapes in-
vestigation immediately, and my statement goes through the rea-
sons why. 
In sum, given Attorney General Mukasey’s well-deserved reputa-
tion for independence and honesty, I do not believe interference is 
likely. But our Government was founded on the idea that checks 
and balances must be laced into the system to guard against mis-
takes by well-meaning individuals. Applying the modest reporting 
requirements in the special counsel regulations will reassure the 
public that Congress will be informed about any interference with 
such a sensitive investigation. 
As such, if Mr. Durham’s investigation finds no crime has oc-
curred, the reporting requirement will shield the Administration 
from accusations of impropriety. And if, as I predict, no inter-
ference by the Attorney General takes place, a reporting require-
ment to Congress will have little effect outside of the positive 
precedent it will set for other extremely sensitive investigations 
with future Attorneys General. 
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